
T-80i P.001/006 F7683tz 886 7160

-,

t^r o
EW z"
ZM Lil
FfN (5
sqd& s
ffi[w r>

A.\
t t

r\-f
tr\ \

,,- - \

L

g
Fw
9\"q

FuX#: clra- "L33-O/ P'/

Fqx#: 7iz - Wb' -t r t n

Date:

08-18-08 l l :07am Fron- IJSEPA Rgr iof l  5  ORC

*$s"T'r}$'*

To

From:

Nwmber of Pages:



1l:07am Fron-IJSEPA Rasion 5 ORC 312  886  i 1E ! T407 P.0011006 F-768

' ': tct;;';lt:

I-INITED STATES ENVIRONMENTAL PROTECTIoN AGENCIT'^ I ,l f :; rr. : r- 
SNVfRONIyCNTATAPPEALSBOARD 

" rrr :r l
'  . ' - ' ;  l .  ; r : l : , i : : iLS !C;"r i : i }

In re:

Environmental Disposal Systems, Inc' Appeal No' UIC 07-03

nr'rp prortort roR SraY

On Jrny 18,2008, rhe Envirorunmel Appeals Board (EAB) issued a decision

denyingapetitionforreviewofEPARegion5's(EPA's)decisiontotermilatetwo

underground $ecdon contol (uIC) permits issuetlto Environmental Disposal Systems,

Inc. @DS).

The Petitioners - RDD Investment Corporation, RDD Operations' LLC' and fte

PoliceandFireRedrementSystemoftheCityofDetoit-filedamodononJuly30'

2008, asking the E.dB to reconsider its July 18, 2008 decision' The Petirioners' motion

also asked the EAB to stay its oncler aud stay rhe terminatiou of the ulc permits pendiry

appeal.

. ln an August 12, 2008, Order, the EAB set an August l8' 2008' deadline for any

response EPA wished to file-

1 . Motion for Reconsideration

As the Petitioners' motion notes on page 3, the EAB will not graat a motion ro

reco$ider absent a showhg that there was an "obvious error' a mistake of law ol fact' or

a change in ttre applicable law." In re DPL Enetg4 PSD Appeal No' 01-02' siip op' at 2-

)
)

)
)
)
)UIC PemitNos. MI-l63-1W-C007 snd

Mr-r63-1lM-cg
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3 (EAB, MaI. 2g'2ooi)(order Denying Reconsiderahon). 
..The recoraideretion process

'shor:Id not be rega*leal as an opportunity to reargue the case in a more convinciag

fashion'' In re Town of Athland Wastewater T?eatment Faciliry' NPDES Appeal No'

0015, slip op. at 2 (EAB, April 9, 2001) (Oder Denyrg Motion for Reconsiileration)'

quoting /fl /e.So uthernTimber Prods,, Inc',3 E'A'D' 880' 889 (1992)'

petitioners' motion asserrs tbree allegedly enoneous legal conclusiors by the

EAB as a.basis for reoonsideration, Tbese claims ars readily revealed as nothing more

than a repackaging of its previous unsuccessfi:I argumenr'

First,PetitionerscontendthatEPAabuseditsdisoretion(.interminatingtheUlC

Permits on the basis ofirrelevalrt f,actors, while disr€galdiDg relevant factors"' (Motion

for Reconsideratiotr at 2.) This contentron mirrors the argumerits made in pages 3 1-42 of

petitiooers' brief and pages 3-6 0f Petitioners' reply brief, down to the very subheading

used to outline the arguments begiffIing on page 3 of the reply b'rief: "The EPA failed to

consid€r all relsvart faato$ in deciding io termimte the Pormits' and abuseil irs discretion

in considering irrelevanr facto$.'"

Second, Petitioners claim that EPA abused irs discretion "by refirsing ro properly

consider petitioners' actions as arr owner of tbe faciliry at issue, because rhe basis for the

Termination was the prior violations of the UIC Permits by EDS"' (Motion for

Reconsidsation at 2.) Again, this section recasts arguments made in pages 6'10 of

Petitioners, reply brief and. pages 44-50 and 3140 ofPetitioners' brief as widenced by

the subhcadiog on pege 31 of tbat brief su:nmari"irg the arguDreuts to follow that EPA

"artificially ignore[d] the eftorts and actions of RDD ' ' ' 
"'
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Finally, Petitionels asseil that EPA tlid not provide a leasomble ..exPlanation for

its choice to terminate the Permits without considering a lransfer rcquest''' (Motion for

Reconsideration at 2.) This argumerlt silnFly Parrots p€es 50-54 ofPstitioDers' brief'

which were described by the heading statemgtrt that'tThe EPA's abuse of discretion in

refusing to consider this Transfer Request merits rwiew by the EAB"'

Petitioners, morior for reconsiileration does not identis any clear errors of law by

the EAB; instead it simply tries rc cut and pasre its previous arguDeilts into a morE

oppeeling package. Therefore Petitioners have failed to e*ablish any reason for the EAB

ro reconsider irs July 18,2008, decisiorr, which consiilered and rejected all oflhe issues

now re-raised by ihe Petitioners.

2. Motion for StaY

EPA in to way coucedes that Petitioners have any likelihood of success on the

merits of their appeal. similarly, EPA does not believe Petitiouers' appeal prcsents

diffi.cult questions of law, although EPA concedes that there is 
'litde 

or no case law on

terminatiot of UIC Permits.

on considering Petitiooers' discussion ofthe other factors to be aEalyzed vfueB

considering a stay, however, EPA does nor oppose either staying the effective date of rhe

EAB's July 18, 2008, decision or suspending this proceeding for a six moath period.

EPAbasesthispositiononrhefactrharauothercompany,EflvirorrnentalGeo-

Tecbnologies (EGT), has filed an application forrrew permits to operate tbs ulc wells at

rhe former EDS faciliry. As of July 9, 2008, thar permit application is adminishatively

complete. EPA is therefore evaluating the perrnit application and wilt issue a draft
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decision on whether oI oot to issue pennits to EGT. That dlafi decision will likely be

issued within the next six months.

Once EPA issues its draft decision on the new permit applicarion' that decision

will likely become fhe focus of all furure litigation concerning the merits of the poteotial

permitting and operation of tbe former EDS facility' Regardless of whe&er EPA

proposes to issue permits to EGT or to deny EGT's application, rhat decision may

eliminate the need to litigate the EDs PerEit tqrmination decision at all. As Peritioners

note, in the hterim the status quo has been and will be maintaineil. Thslefole' as a

practical matter, proceeding with reconsidel adon of Ihe EAB decision and/or with

appellate briefing on that decision may not be a productive use of dme or resotsces for

the parties or the EAB'

Respectfully submittedn

U.S. Environmental Protection Agency
Region 5
77 W. Japlaon Boulevard
Chicago, Illinois 60604-3590

OF COTTNSEL:

Mindy G. Nigoff
Office of General Cormsel
U.S. Environmenral Protecdon Agency
1200 PennsYlvania Avenue, N'W.
Washington, D.C. 20460

Thomas J.Krueger
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I hereby certiff that I deliveretl a copy of the- foregoing ResDonse to Petidoners' Motion

for Reconsideradon ano vrotiJJrot'Stuito trt" p"itotti doig""t"d below' otr the date

below, by postage prePaid first class mail add&ssed Io:

Joseph E. Turner
Ronalda. Ki:tg
Iftistin B. Bellar
Clark Flll PLC
212 Easr Grand River Avenue
Lansing Michigan 48906

Jhavea]sofiledtheforegoingResponsetoPetitioners'MotionforReconsiderationand
il;;;t fbrily *d tbis c#;;; of Service with the Clerk of rhe Environnenlal

app"at S"-a, on by fax and by mail in an etrvelope addressed to:

U.S. Envirorunental Prorection Agency
Clerk of the Bosxd
Envirorunental APPeaIs Board
Colomdo Buildbg
1341 G Sueet, N.W.
Suire 600
Washington, D'C. 20005

Dated this 18th daY ofAugust 2008.

"1' a]//4-Y>-
i
Thomas I. Krueger
Associare Regional Counsel
Oflice of Regional Counsel
U.S. Environmental Prorection Agency' Region 5


